
ANTENUPTIAL CONTRACTS

WHAT IS AN ANTENUPTIAL CONTRACT?

In terms of South African Law, people can either marry IN community of property or
OUT of community of property. An antenuptial contract is a contract entered into by
two people prior to their marriage to regulate their financial affairs during and after
marriage. It also stipulates how third parties will treat you during marriage. 

By O'HAGAN ATTORNEYS

 
 
It is essential that you make an informed decision before entering into marriage as it is
grossly expensive and time-consuming to change your marital regime later.
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Why register an Antenuptial Contract?

The most common reasons why antenuptial contracts are popular:
 

You do not share debts nor can you be held liable for your spouse's debts
incurred during or after marriage.
You can protect your assets from creditors, particularly if you or your spouse
has his/her own business.
You can choose what assets you would like to share with your spouse on date of
marriage.
You are independent from your spouse and will not need their permission to
do anything with your own assets.
During the marriage, each spouse retains control of his or her own property,
builds up his or her own estate and is responsible for his or her own debts.

What are the various options available
to you?

The three options to choose from are:
In community of property
Out of community of property without the
accrual
Out of community of property with the
accrual.

 
The following is a brief discussion of each
regime:

1.
2.

3.

Marriage In Community of Property

You are automatically married in community
of property if you have not signed an
antenuptial contract before marriage. This
means that all assets and liabilities will be
shared equally – "what is yours is now ours,
and what is mine is now ours".

PROS
On death or divorce, the estate is divided equally (50/50);
Promotes both legal and economic equality of the spouses;
It is automatic without having to enter into a special contract;
If you are the financially weaker spouse, you get to share in the assets of your
spouse.
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CONS
If one spouse is in debt, creditors have a claim to both the debtor spouse's assets
as well as the non-debtor spouse's assets. Your entire estate can be sequestrated,
and you can lose all your assets;
If one spouse becomes insolvent or if the one spouse's business becomes
insolvent, then both of you will be sequestrated and liable to creditors;
There is no financial independence, meaning you both have to agree on any
financial transaction and both will have to contract;
The economically stronger spouse has to share his or her assets with his or her
spouse;
When one spouse dies, the joint estate will be frozen until finally wound up by
your executor;
This may leave the surviving spouse lacking liquidity and in legal limbo until
the estate is wound up;
When one spouse dies, the executor's fees will be calculated on the gross value
of both spouse’s estates which will increase administration fees when winding
up the estate.

Marriage Out of Community of Property

If you decide to marry out of community of
property, there are two types of contracts that
you can enter into, namely:
 

Marriage out of community of property
without accrual;

 
Marriage out of community of property with
accrual;

Marriage Out of Community of Property Without Accrual

Assets acquired before or during the marriage remain separate throughout the
course of the marriage.
 
Assets are not shared, and each partner has a separate estate – "what's yours is
yours, and what's mine is mine."

PROS
If one spouse becomes insolvent, it does not affect the estate of the other
spouse and creditors will not be able to attach the assets of both spouses;
The financially stronger spouse does not have to share his or her estate with
the weaker spouse;
The antenuptial contract can be tailored to suit your needs.
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CONS
In the case of death or divorce, each spouse is
only entitled to the assets that were accrued
in their own name;
The financially weaker spouse does not get to
share in the estate of the stronger spouse,
even though he/she may have contributed to
the estate indirectly by running the
household and looking after the children;
You have to enter into an ANC in order to be
married out of community of property.

This best suits those that have accumulated substantial assets prior to marriage
and wish to protect them.

Marriage Out of Community of Property With Accrual

The accrual system was initially introduced to protect women who earned less
money than their husbands or who stayed at home to look after children.
Nowadays, it applies to both men and women equally.

What happens?
With the Accrual System, during the marriage, the spouses are fully
independent, and there is a complete separation of property. On dissolution of
the marriage either by death or divorce, the gains made during the marriage are
shared. The Accrual System thus recognises that marriage is a partnership but
assets acquired before the marriage are not shared.

How is the accrual calculated?
Each spouse declares a commencement value for his or her estate. On
dissolution of the marriage, each spouse’s estate is again valued. The spouse
whose estate shows the smaller gain is given a claim against the spouse whose
estate shows the greater gain, for an amount equal to one half of the difference
between the two gains or “accruals”. The commencement values are adjusted for
inflation, and the dissolution values exclude certain assets like inheritances.
Attached is an example illustrating how the accrual system works.
The Accrual System effectively ensures that spouses share equally in the wealth
they create during the marriage.
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Exclusions
Inheritances and donations to either of the spouses from third parties are
excluded;
Assets which are excluded in terms of the antenuptial contract which will
include the proceeds from the sale of such assets excluded;
An asset as well as the purchase of any new asset which replaces the previous
assets excluded;
Any damages awarded to either of the spouses by a court settlement;
Donations between the spouses;
Life insurance with the surviving spouse listed as a beneficiary.

Pros
If one spouse becomes insolvent, it does not affect the estate of the other
spouse and creditors will not be able to attach the assets of both spouses;
Spouses do not share their assets acquired before the marriage. Thus the
accrual system appeals to people who have existing assets at the time of
marriage;
There is no complicated joint or equal administration;
The antenuptial contract can be tailored to suit your needs;
Each spouse shares in the wealth accumulated during the marriage;
Each can conduct their own independent financial affairs;
It protects the spouse who remains at home to care for the family or the
spouse who is sickly or disabled.

Cons
The financially stronger spouse has to share the profits made during the
marriage;
One has to enter into an ANC in order for the accrual system to apply;
The accrual calculation at the end of the marriage can be complicate.
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CONTACT
O'Hagan Attorneys
Tel: 011 029 6050
Fax: 086 612 4589

Web: www.ohagan.co.za
Second Floor, Longpoint, Bradfield Drive Fourways

Fees
Although you are committed to each other unconditionally at the moment,
planning ahead for the unforeseen may save costs and difficulties at a later stage.
The cost to draft the antenuptial contract must be seen as an investment in your
future and in the protection of your rights.

Conclusion
This is a brief outline of the various marital regimes available and is intended for
information only. Should you require more detailed information or should you
have any queries, please do not hesitate to contact us.

Changing of marital regime
The general rule is that spouses cannot change their marital system after they
are married. Both parties will need to apply to court jointly for leave to change
their marital system. The court must be satisfied that there
are good reasons for the change and that no creditors will be prejudiced before
the order will be granted.
This is a costly and time-consuming application which may not, depending on
the circumstances, be successful.


